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FEDERAL ELECTION COMMISSION
999 E Street, NW

Washington,DC 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

I. INTRODUCTION

MUR5963
DATE COMPLAINT FILED 01/17/08
LAST RESPONSE RECEIVED 03/11/08
DATE OF NOTIFICATION 01/30/08
DATE ACTIVATED 04/22/08

1
EXPIRATION OF SOL 01/2013

James Braswell

Club for Growth Political Action Committee and
Pat Toomey, in his official capacity as Treasurer

Andy Hams for Congress and Elizabeth T
Young, in her official capacity as lYeasw

2USC §434(b)
2USC §441a(aX2)
2USC §441a(f)
2USC §441d

FEC Database

None

This matter involves alleged coordination between the Club for Growth Political

Action Committee and Pat Toomey, in his official cnpfifity if TnHMnFrer, C*^Urt? ft111 ftmwth

PAf*"11^ and Atwlv TToms firw fVinmm«« oral Rlivntwitlt T Voimo in \\nr nffiaaml eanaeitv •«

TrtHi«iMnt»r r*"Hamft Comimttae") AndnW P Wam«f 9ftflB ffmiM*i«al <>fimtwii(ni <*Amtnitt«v> firwA AvCIBlUwA, ^ AAflAMAO %^WAAAIIUMi^W f fmlmUm ww¥ A

the US House of Representatives for Maryland's First Congressional District The



MUR 5963 (Club for Growth PAC)
Pint Oenenl Coumel'i Report

1 complaint alleges ̂ <rf Club for Growth PAC coordinflttd with die Huns Con|Tn|ttcc in

2 spending $250,000 on television and radio ads that aired in Maryland's First Congressional

3 District in January 2008 In support of this allegation, the complaint asserts that Club for

4 Growth P AC rdeased the ads "aft precisely the same tiiiu

5 nail boxes with a negative attack mailer about his pnmazy opponents" and the ads contained

6 "a virtually identical negative message " The complaint argues that the "choreographed
oo
HI 7 timing and negative content" of the communications "strongly indicate illegal coordination "
f-.

2 8 Consequently, the complaint argues that Club for Growth PAC violated 2 U S C
fN
*r 9 §§441a(aX2)arKl441d by making an excessive m-kind contnbunon to the Hams Committee
«ar
® 10 in tfw farm of the «H« anH failing tn inehigie an appropriate <ii«e1«imerf anH that the Kama

HI
11 Committee violated2USC §§ 434(b) and 441a(f) by knowingly receiving and fiulmg to

12 report its receipt of the in-kind contribution

13 In response to the complaint, Club for Growth PAC asserts that the allegation that it

14 coordinated with the Hams Committee in rurmuig the ads at issue is baseless, and thai it acted

15 independently at all tunes with respect to the ads Because the complaint is speculative and

16 sufficiently refuted by specific information in the response, inching an affidavit from the

17 Execunve Director of Club for Growth, to

18 recommend that the Commission find no reason to believe Club for Growth PAC violated

19 2USC §§441a(aX2)or441d,orthatthcHarnsCommitteeviolated2USC §§434(b)or

20 441a(f)



MUR 5963 (Club for Growth PAC)
Fmt General Coumel's Report

1 IL FACTUAL AND LEGAL ANALYSIS

2 A. Factual Summary

3 In January 2008, Andrew P Hams was a candidate in the Republican primary for

4 Maryland's Pint Congressional District EJ Piplon was also a candidate in the Republican

5 primary Both were challengers to nine-term incumbent Wayne T Gilchrest

6 According to the complaint, on or about January 11,2008, Mr Hams'campaign
o>
r-i 7 distributed direct inail literature attackmg Mr Pipkm because te
N.

"3r 8 budget The heading of the mailer stated, HEJ Pipkin supported Governor O'Malley's
oj
<qr 9 budget" and other text in the mailer stated, "When Republicans said no to Governor
«r
O 10 O'Malley, Pipkin said yes He's a reliable vote the governor can count on" See Attachment

H 11 1

12 During the week of January 14,2008, Club for Growth PAC produced $250,000 in

13 television p^d radio ads MMJ disseminated the ads across Maryland's First Congressional

14 District A press release issued by Club for Growth PAC states that the television ad "points

15 out that Mr Gilchrest voted with Nancy Pelosi and liberal Democrats more often thm any

16 other Republican House member and the EJ Pipkmjoined the Democrats in voting for

17 Governor Martin O'Malley's massive, big-spending FY 2008 budget" See Attachment 2

18 Similarly, the press release states that the radio ad wdemonstiates that Gilchrest and Piplon are

19 pretending to be conservatives, but beneath their masks, they are two economic liberals who

20 side with Felon and Governor O'Malley " Id

21 The complaint alleges that Crab for Growth PAC made the $250,000 in expenditures

22 far the television and radio ads in coordination with Andy Hams for Congress based on the

23 ''choreographed tuning" tp^d "virtually identical" negative message of the



MUR 5963 (Chib for Growth PAC)
Fmt General Counsel'! Report

1 The only other support offered in the complaint u that the Committee's disclosure reports list

2 thousands of donations with the phrase tTEarmajiced through Qub for Growth PAC*1 "showing

3 mat the two organizations have been linked for several months"

4 In response to the complaint, Club for Growth? AC asserts that it acted independently

5 with respect to the ads at issue, and submitted an affidavit of the Executive Director of the

6 PAC's connected organization attesting to its assertion See Affidavit of David Keating
O
rsj 7 ("Keating Aff") Specifically, Club for Growth PAC states that it had a policy and practice
rx.

f 8 «f nntf motdmating it* ml« with any mnHiHati»| political party, or their agente, and that

«qr 9 • No person associated with the 2008 Club for Growth PAC ads in Maryland had any
<T 10 conversations with Andy Hams, his campaign, or any of its agents, in which Club
& 11 for Growth PAC learned about the campaign's plans, projects, activities, or needs or
~ 12 conveyed the possibility that Club for Growth PAC might run independent ads or

13 the peiticulan of any ads such as the timing or content,
14
15 • Club for Growth PAC did not create or disseminate any communications in the ltt

16 District at the suggestion or request of the Hams campaign or of its agents,
17
18 • Club for Growth PAC did not seek or receive assent from the Hams campaign or its
19 agents as to any communication in the l*Distnct,
20
21 • Club for Growth PAC did not disciiss with, or transfer any infbnnation^
22 the Hams campaign or agents regarding any aspect of its communications or its
23 plans, projects, activities, or needs,
24
25 • Club for Growth PAC received no information from the campaign or its agents
26 about the tmimg or contem of the Elamsmailera referenced m
27
28 • Club for Growth PAC did not employ any former employee or independent
29 contractor of the Hams campaign,
30
31 • Club for Growth PAC did not retain for "purposes of First Distnct communication
32 strategy, production, polling, or media buys any vendor common to the Harris

34
35 Response at pp 5-6, Keating Aff at fl 6-1 2 With respect to the alleged similarity between

36 the Club for Growth PAC ads and the Hams campaign mailer, Club for Growth PAC notes



MUR 5963 (Club for Growth PAQ
Pint General Counsel's Report

1 that the common content-Hams opponent EJ Pipkin's vote for Governor O'Malley's

2 budget-was a matter of public record Response at p 6, Keating Aff at 113 Club for

3 Growth PAC states that the tuning of its ads, in relation to the Hams mailers, was

4 comcidental, and that it nn the ads onto

5 the other Republican candidates went on the air, and approximately one month before the

6 primary Response at p 6, Keating Aff at 114

rxj 7 Finally, Club far Growth PAC states that the earmarked contributions show no aspect
rv.
^ 8 of coordination, but simply show that members of Club for Growth PAC and its connected
CO

^ 9 organization supported Hams' Response at p 6, Keating Aff at] 15
«T
Q 10 B. Legal Analysis
O
*"* 11 Under me Fedeial Election Ctapaign Act of 1971 u

12 mumcandidate pohtical committee, such as Club for Growth PAC, may make a contribution,

13 '"eluding an |n-^^nd wntnfrut'ffl1, to B cmmftdfltB *nd his authorized pohtical coi»""ttee wrfh

14 respect to any election for Federal office, which, in the aggregate, exceeds $5,000 2USC

15 §441a(aX2),m2USC §431(8XAXO. H CFR §10052(dXl) Hie Act defines in-kind

16 contnbutionsas,i^cra/io,expenditui^niadebyanyp

17 concert, with, or at the request or suggestion o£ a candidate, his authorized pohtical

18 committees, or their agents " 2 U S C § 441a(aX7XBXi) A communication is coordinated

19 with a candidate, an authorized committee, a pohtical party committee, or agent thereof if it

20 meets a three-part test (1) payment by a third-party, (2) satu&cnon of one of four ucontenr

1 To (toe, we hive not received a itspmsefhm the
Hsms won the pnnwy election too the Hvns Comniittee hes contanued to file nqiuvod disclosure repuils with
the Commission



MUR 5963 (Club for Growth?AC)
First General Coumel'i Report

1 standards, and (3) satisfaction of one of six "conducT standards2 Ae l lCFR f 10921

2 In this matter, the first prong of the coordinated communication teat is satisfied

3 because Club for Growth?AC is a thud-party payor The second prong of this test, the

4 content standard, is also satisfied because the ads at issue meet the definition of

5 Melcctioiiccnng<»mmum(ation"undcrllCFR § 100293 Seel] CFR |10921(cXl)

6 IheadsalsonMthedefuutionofMpubta
rM
<N 7 to clearly identified candidates for public office (E J Piplan and Wayne Gdchrest), and
rv.

2 8 appeared within 90 days of the primary election4 See 11 CFR § 109 21(cX4)
<N
*t 9 While the content prong of the coordinated communications regulations appears to be
«ff
& 10 satisfied in this matter, the conduct prong does not The coiidurt prong is satisfied where any

11 of the following types of conduct occurs (1) the coirimumc^on was created, produced or

1 Afterthe<fccisioninS*fl>*v F£C,414F3d76(DC Cir 2005) (Court of Appeals affirmed the
District Court s uivalnation of the fourth, or Mpublic communication,11 contenl standard of die coordinated
communications ragulationX me Commission made revisions to 11C F R § 109 21 that fry^nift effective Jury
10,2006 u a subsequent challenge by Shays, the US Distnrt Court for the Distnrt of Cohmibmh^
Commission's content and conduct stVKlanboftheoooidniatedconimimica^
§ 109 21(c) and (d) violated the Administrative Procedure Act, hov^ver, the coiirt did not vacate the reg^Umons
orenjom the Commuuum from enfcfcoui them SM&OJVV F£C,SMFSupp2dl0.70-71(DDC Sept 12,
2007) (NO CIV A 06-1247 (CKX)) (granting m part and denying part me respective parties'motions for
summary judgment) Recently, the DC Cnvwt aflinmxl fa duftrKt court wim
standard tor public communications made before the time frames specified in the standard, and the rule for
when former campaign employees and common veadon may share maimd
nuance public communicationi Setttnvv F£C, F3d ,(DCCu>2008) This decision does not
impact this matter, however, because the communication at issue meets other parts of die content standard which
nie appellate court did not criticize or invalidate

"Electioneering communication** means any broadcast, cable, or satellite communication that refers to a
clearly identified candidate for Federal office, upublutyo^butedwimrn 30 days b«fore a
ami is targeted to the relevant electorate Sse 11 C F R fi 100 29(a) TbeComnussion'sruleinakmg
inipkmentingF£Cv VucoiumRightoLfclnc.ttlUS ,127SO 2652 (2007) (W?71), does not affect
whether a communication meets the clectoonecnngcommimuarion corned
o^notaltermedennmonof^lectioMenngcommiimcation'' SteHTOTExplanatxaamiJiistincation 72 Fed
Reg 72.199,72,901 (Dec 26,2007)
4 uPubuccommunicatKmmeamiacoinminucitKmbynieanso^

i newspaper, magazine, outdoor adverdsmg lacilny, mass TP '̂Img or telephone bank to the
general public, or any other form of general public political advertttiag The term pubuc communication shall
not include conunumcaUons over the Internet" 11CFR f 10026 The public communication must be
directed to voters m the jurisdiction of the clearly identified candidate 11C F R f 109 21(cX4X"0



MUR 5963 (Club for Growth?AC)
Fnt General Coimieft Report

1 distributed at the request or suggestion of a candidate or his campaign, (2) the candidate or his

2 campaign was materially involved in decisions regarding the <Y|rpip^tnir<|f|^n
i (3) me

3 communication was created, produced, or distnbuted after substantial discussions with the

4 campmgn or its agents, (4) the peiUescontrartedwim or employed a ro

5 used or conveyed material information about the campaign's plans, projects, activities or

6 needs, or used material information gained from past work with the candidate to create,
to
™ 7 produce, or distribute the communication, (5) the payer employed a former employee or
l*s
tgf
10 8 independent contractor of the candidate who used or conveyed matenal information about the
<N
*3 9 campaign's plans, projects, activities or needs, or used matenaJ information gained from past
«r
j-jj 10 umA with tfu» MmhHate tn create, ptxvhigg, or Aatnfriite thy r^mi^inirnti/^ m- (Q thfi paynr
Lif

fH!
11 republished campaign material See 11CFR § 10921(d)

12 The complaint does not allege facts suggesting that the conduct prong was met in this

13 matter, nor does publicly available information support that conclusion Instead, the

14 complaint asserts that the ads and the Hams Committee's mailer were disseminated around

15 the same time and both referred to EJ Pipkm's vote as a Maryland State Senator on the

16 governor's budget in 2007, and mat the Hams Committee reported thousands of donations m

17 its disclosure reports with the phrase uEarmarked through Club for Growth n Notably,

18 however, the ads at issue and the Hams Committee's mailer were not identical, as the ads

19 were critical of both of Hams' opponents while the mailer referred only to Piplon Also, the

20 similar content- Mr Pipkin's vote on the governor's budget-was available on the public

21 record and mere is no information suggesting mat the Harris Committee asked Club for

22 Growth to air ads that referenced that material See Herb McMillan, A Time for Change, Why

23 I Support Andy Harris, WASH TIMES (Dec 10,2007) In addition, earmarked contributions



MUR 5963 (Chib for Growth PAC)
Fort General Coumel'i Report

1 often merely reflect that members of the PAC and its connected organization support a

2 particular candidate Under these circumstances, the complairt's allegation that the ads at

3 issue were "clearly choreographed" between the Hams Committee and Club for Growth PAC,

4 without additional information, appears to be speculative

5 Moreover, Club tor Growth PAC has specifically demed facts that would give nse to a

6 conclusion that the conduct prong is satisfied pursuant to 11 C F R § 109 21(d) Namely,
<3
™ 7 Club tor Growth PAC has rebutted any implication that the communication at issue was
ix

10 8 created at the request or suggestion of, with the niatenal involvemert o£ or after substantial
IN

T 9 discussions with, the candidate or his agents &e Keating Aff at H 6-10,13 Club for
^r
9 10 Growth PAC also asserts that it did not employ the services of any former employee or
r-l

11 independent contactor of the Hams cam

12 and did not receive any information about the content of the Harris mailer or its timing from

13 me campaign or its agents See Keating Aff at fll 1-12,14 Given these denials, the

14 speculative nature of the complaint, and the absence of any other information suggesting

15 cftordiPfltion, the conduct prong of the coffriinntfftf corninii>iigfrtions regulations bff tv?t frggn

16 met, and, thus, there appears to be no resulting violations of the Act9 Therefore, we

17 recommend that the Commission find no reason to bekero that Club for Growth Political

18 Action Committee and Pat Toomey, in his official capacity as Treasurer, violated 2 U S C

19 if 441a(aX2) or 441d, and no reason to believe that Andy Hams for Congress and Ehzabeth

20 T Young, in her official capacity as Treasurer, violated 2 U S C §§434(b)or441a(f)

9 Qf Factual and UgftlAnalysu for MUR 5879 (Hany Mitchell for Congren) (Commission^
reason to believe fat in in-kind contribution resulted from repubbcsiion of caimwgninatcnsi where me
cwnpugn committee ud petty committee advertisements used the SUM footage)



Irt

(D

o
o

MUR 5963 (dub for Growth PAQ
Pint Oeneiil Counsel's Report

1 III. RECOMMENDATIONS

2
3
4

S
6

7

8

9

10
11
12
13
14
IS
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

1 Find no reason to believe that the Club for Growth Political Action Committee
and Pat Toomey, in his official capacity as Treasurer, violated 2 U S C §§ 441a(aX2) or
441d

2 Find no reason to believe that Andy Hams for Congress and Elizabeth T
Young, in her official capacity as Treasurer, violated 2 U S C §§ 434(b) or 441 a(f)

3 Approve the attached Factual and Legal Analyses

4 Approve the appropriate letters

5 Close the file

Date ThomasemaP Duncan
General Counsel

Mane
Associate General

for Enforcement

Attachments
1 Copy of Hams Committee Mailer
2 Script of Television and Radio Ads
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TV! 30 "Four of a Kind"
Who's more liberal? Wayne Gilchrest or EJ Pipkin9

In Washington, Gilchrest voted with Nancy Felon and liberal Democrats more
often than other Republican in the entire Congress

If s a fact

Pipkin joined the liberals and voted for Martin O'Malley'a massive, big-spending
^ Budget
<N
Is* Gilchrest or Pipkin?
*T

* [LaugW That's like asking Pelou or O'Malley
*r
«7 Maryland Republicans deserve better
O
5 Club for Growth PAC is responsible for the content of this advertising

*

The Republican race for Congress in Maryland's First District has become a
masquerade ball

Two candidates, Wayne Gilchrest and EJ Pipkin, are liberals in disguise

Take off Wayne Gilchrest's mask and you'll find a congressman who voted with
Nancy Pelon more often then any other Republican

AndEJ Pipkin7 He's at the same ball Pipkin joined the liberals and voted for
Martin O'Malley'a massive, big-spending budget

Pipkin voted ID expand eminent domain powers so government could take your
private property and give it to someone else

Pipkin even donated money to Kathleen Kennedy's campaign for governor

Fortunately, Maryland Republicans can gud flng dance

Andy Hams is a conservative who opposed the O'Malley budget and is endorsed

Attachment^ Page 1 of 2



by Governor Bob Ehrhch

On February 12th, vote for Andy Hams and send a conservative to Congress

Paid for by Club for Growth?AC Clubforgrowth org Not authorized by a
candidate or candidate's committee Gub for Growth PAC is responsible for the
content of this advertising

oo
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